
other laws. 5 Accordingly, Bank of America is foreclosed from intervening to modi fy the 

Thain Subpoena or for any other purpose. 

B.	 Even Absent the Explicit Prohibition Against Intervention in Martin 
Act Investigations, Bank of America May Not Intervene as of Right 

Furthennore, CPLR 1012(a)(2) provides for intervention by right only "when the 

representation of the person's interest by the parties is or may be inadequate and the 

person is or may be bound by the judgment." CPLR 1012[a][2] (emphasis added). 

The right to intervene requires a showing of both factors (In re Estate ofMayer, 110 Misc 

2d 346, 348 [Sup Ct 1981]; see also Lesser v W Albany Warehouses, Inc., 17 Misc 2d 

461, 463 [Sup Ct 1959] ("mere interest in the success of one of the parties to the original 

suit is insufficient to invoke the remedy as of right"». Whether a movant is "bound by 

the judgment" depends on whether the judgment would have res judicata effect (Vantage 

Petroleum v Ed. ofAssessment Review, 61 NY2d 695, 698 [1984]; In re Matter ofTyrone 

G., 189 AD2d 8, 17-18 [1st Dept 1993]). 

Bank of America cannot meet the second requirement ofCPLR 1012(a)(2) 

because an investigation cannot, by its nature, result in any binding judgment such as 

results from litigation. In fact, Bank of America cannot cite a single New York decision 

holding that responding to an investigative Martin Act subpoena binds that person to a 

5 See, e.g., In re Attorney General v Am. Research Council, 10 NY2d 108, 111 [1961] ("the power of the 
Attorney-General under the Martin Act is exceedingly broad"); Greenthal & Co .. Inc. v Lefkowitz, 41 
AD2d 818 [1st Dept 1973] (same); In re Inquiry by Abrams with Regard to the Acts and Practices ofDavid 
Bistricer, 160 Misc 2d 824,826 [Sup Ct 1994] (same). 
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judgment, as required under the CPLR.6 No judgment is or can be sought in this fact-

finding investigation. Therefore, Bank of America has no right to intervene. 

c.	 Intervention by Permission Would Prejudice the Attorney General's 
Substantive Rights 

Pennitting intervention by Bank of America would, in light of the ongoing 

investigation, badly prejudice the Attorney General. It is well within the Attorney 

General's purview to seek evidence that will assist in his investigations. Allowing Bank 

of America to insert itself into a Martin Act proceeding will only enable it to further 

delay and obstruct the ongoing investigation. Because there is no legal authority for 

pennitting this, pennissive intervention is inappropriate (Katz, 104 Misc 2d at 851). 

II.	 BANK OF AMERICA'S PETITION TO QUASH, FIX CONDITIONS 
OR MODIFY SHOULD BE REJECTED 

Bank ofAmerica has no basis for altering the Attorney General's subpoena in any 

way. "It is well settled that the requisites for an investigatory subpoena duces tecum ... 

are (l) that the issuing agency has authority to engage in the investigation and issue the 

subpoena, (2) that there is an authentic factual basis to warrant the investigation, and (3) 

that the evidence sought is reasonably related to the subject of the inquiry" (In re Abrams 

v Thruway Food Mkt. & Shopping Ctr., Inc., 147 AD2d 143, 146 [2d Dept 1989]). The 

presence of these factors in this case defeats any effort to modify or quash a subpoena. 

6 Bank of America cites only one case, which actually negates its claim (In re Citizens Org. to Protect Envt. 
v Planning Rd. ofIrondequoit, 50 AD3d 1460, 1461 [2008] (denying a motion to intervene for lack of a 
judgment with res judicata effect». 

13
 



A. There Is No Basis For Quashing Any Part of the Subpoena 

1.	 The Attorney General Was Authorized to Issue the Subpoena 

As set out in its Motion to Compel (see Mahon Aff. at Ex. R), the Attorney 

General has ample, incontestable statutory authority to issue subpoenas, take testimony 

and otherwise investigate securities and business fraud under the Martin Act and 

Executive Law (see General Business Law § 352[1]-[2](1); Executive Law § 63[12]). 

2.	 There Is A Factual Basis for the Attorney General's Investigation 

The Attorney General's determinations of relevance are entitled to a presumption 

of good faith, Thruway Food Mkt., 147 AD2d at 147, and the Attorney General "is not 

required to establish the existence of probable cause, but must only show that the 

materials sought bear a reasonable relationship to the matter under investigation and to 

the public purpose to be achieved" (id.). This rule is bedrock, stated and restated in 

different contexts for over one hundred years (see e.g., People v Ballard, 134 NY 269, 

293 [1891] ("[w]e think that the question as to what the public interests require is 

committed to the absolute discretion of the attorney-general, and that it cannot be made 

the subject of inquiry by the courts") (discretion to bring an action)). Investigating 

whether bonus payments or disclosures are fraudulent is well within the Attorney 

General's authority. 

3.	 The Information the Attorney General Seeks is Centrally Relevant 
to His Investigation 

The information sought herein is of obvious, critical and central relevance to the 

Attorney General's investigation. Even if it were not, the standard for relevance in the 

context of an Attorney General investigation is extremely lenient, with good reason. The 
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state's highest court has said, in addressing Attorney General investigative subpoenas, 

that "[a]n application to quash a subpoena should be granted [only] where the futility of 

the process to uncover anything legitimate is inevitable or obvious ... or where the 

information sought is utterly irrelevant to any proper inquiry" (Anheuser-Busch, 71 NY2d 

at 331-332 (Donnelly Act subpoena) (internal citations and quotation marks omitted)).7 

The standard's latitude results from the courts' recognition that investigators must 

be allowed to investigate: 

The reason for this standard is obvious. An investigation would be 
stymied at the outset if law enforcement officials had to pinpoint exactly 
what the subpoenaed materials were expected to reveal. ... Very often the 
bearing of information is not susceptible of intelligent estimate until it is 
placed in its setting, a tile in the mosaic. Investigation will be paralyzed if 
arguments as to materiality or relevance, however appropriate at the 
hearing are to be transferred upon a doubtful showing to the stage of a 
preliminary contest as to the obligation of the writ. Prophecy in such 
circumstances will step into the place that description and analysis may 
occupy more safely. 

(Am. Dental Coop., Inc., 127 AD2d at 283 (quotations omitted)). 

Denying the Attorney General the information on grounds that it is not relevant at 

this stage will "paralyze" its investigation at a fundamental level. At a bare minimum, 

without the names and bonus amounts of the executives in question, the Attorney General 

will be unable to take their testimony. Nothing could be more vital to an investigation 

into executive bonuses than obtaining facts from the witnesses most closely concerned ­

those who received the bonus payments. Thus, at this most basic level, Bank of America 

is thwarting the Attorney General's efforts to obtain elementary facts about the situation. 

7 See also e.g., Am. Dental Coop., Inc. v Attorney General ofthe State ofNew York, 127 AD2d 274,282 
[1 st Dept 1987] (Donnelly Act subpoena) ("[C]ourts do not demand absolute certitude in evaluating 
whether a particular subpoena seeks relevant information. Rather, all that the issuer of an office subpoena 
need demonstrate ... is that the materials sought have a reasonable relation to the subject matter under 
investigation and to the public purpose to be achieved.") (internal citations and quotation marks omitted); 
cf All-Waste Sys., Inc. v Abrams, 155 AD2d 40 I [2d Dept 1990] (affirming denial of motions to quash or 
modify subpoenas) ("[T]he scope of [a] subpoena's demands turns on the nature of the investigation"). 
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These facts are in turn necessary to detennine whether there has been a violation 

ofany law. Several laws potentially apply to the issues; the most prominent is the Martin 

Act itself, which authorizes the Attorney General to investigate fraud in connection with 

securities transactions. As only a single example, the New York Times reported Friday 

that a Merrill currency trader who received "a handsome bonus" lost $120 million last 

year (Mahon Aff. at Ex. W). According to the report, Bank of America executives are 

investigating why the losses were not reported until after "Merrill eannarked billions in 

bonuses and staggered into the anns of Bank of America" (id.). 

Bank of America did not independently advise the Attorney General of this 

matter, even though the subpoena served on it calls for this infonnation. Bank of 

America cannot be relied upon to investigate itself, and its attempts to stop the Attorney 

General's office from obtaining infonnation that lies at the heart of its investigation 

should not be tolerated. The Attorney General needs the names of those who were paid 

to detennine such elementary facts as what they did, if they concealed losses, how much 

their work earned the finn, how they reported these earnings, and whether their bonuses 

were justified. It is nonsense to suppose that at this preliminary stage the Attorney 

General is without authority to obtain this infonnation. 

As another example, some or all of the bonus payments may violate New York's 

fraudulent conveyance statute.8 As Merrill teetered on the brink of insolvency, it made 

gigantic bonus payments. Because compensation has to be "in proportion to [inter alia,] 

success achieved," there is a serious question as to whether the bonuses were excessive 

8 New York Debtor & Creditor Law § 274 states that "[e]very conveyance made without fair consideration 
when the person making it is engaged or is about to engage in a business or transaction for which the 
property remaining in his hands after the conveyance is an unreasonably small capital, is fraudulent as to 
creditors ... " (Debtor and Creditor Law § 274). 
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(see Baker v Cohn, 42 NYS2d 159, 166 [Sup Ct 1942]). Without knowing the names of 

the individual bonus recipients and what they were awarded, it is exceedingly difficult to 

ascertain which individual bonuses might have run afoul of the law. 

These basic examples conclusively show that under the circumstances the 

information sought bears a reasonable relationship to the subject matter under 

investigation (see Am. Dental Coop., Inc., 127 AD2d at 283).9 

4. Bank of America's Privacy Arguments are Unavailing 

Bank of America does not and cannot articulate any privacy-based legal privilege 

that would prevent production or disclosure of the information at issue, because there is 

none. The generalized, ambiguous privacy concerns they advance cannot bar production 

or disclosure in this case. 10 The true standard, which Bank of America obscures, is as 

follows: "[t]here is no rule of law ... which exempts any person from producing papers, 

material to any inquiry in the course ofjustice, merely because they are private. The true 

test is, not whether they are private, but whether they are material" (In re Application of 

Gilchrist, 130 Misc 456 [Sup Ct 1927]). Put another way, "[i]n analyzing the legitimate 

breadth ofa government subpoena a court must separate the relevant from the irrelevant 

9 In re Pavillion Agency. Inc. v Spitzer, 9 Misc 3d 626 [Sup Ct 2005], cited by Bank of America for the 
elementary proposition that protective orders are available to targets of investigations by the Attorney 
General, provides no support for the issuance of such an order, or the modification of any subpoena in this 
case, because the facts and law there were totally different. Pavillion addressed the special situation­
absent here--of an explicit provision in the Human Rights Law exempting domestic employment 
relationships from scrutiny (Pavillion, 9 Misc 3d at 630). Obviously, no such issues are present here-the 
Martin Act contains no such exemption for compensation information. 

10 The only "privacy right" even conceivably relevant is essentially a Fourth Amendment right against 
unreasonable searches and seizures. This is inapplicable here (see, e.g., United States v Miller, 425 US 
435,443 (1976) superseded in part by statute, 467 US 735 (1984) ("The Fourth Amendment does not 
prohibit the obtaining of information revealed to a third party and conveyed by him to Governrnent 
authorities")). Moreover, Bank of America has no standing to assert the privacy rights of its employees 
(OKC Corp. v Evans, 489 F Supp 576, 582 [ND TX 1980] (company may not make claim based on 
violation ofemployees' constitutional rights)). 
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and properly balance the interests of the Legislature with the associational rights and 

right to privacy of the persons summoned" (Kalkstein v DiNapoli, 170 Misc 2d 165, 170­

171 [Sup Ct 1996] ("An agency issuing a nonjudicial subpoena must show its authority, 

the relevancy ofthe items sought and some factual basis for inquisitorial action") 

(citation and quotation marks omitted); see e.g., Carlisle v Bennett, 268 NY 212 [1935]) 

(privacy concerns subject to "reasonable relation" standard under Martin Act 

subpoenas).ll Under this standard, as demonstrated by the analysis in Section II.A., 

herein, privacy must yield to the crucial relevance ofthe infonnation for the Attorney 

General's investigation. 

B.	 Bank of America Has No Justification For Obtaining Any Form of 
Confidentiality Protection in the Attorney General's Investigation 

1.	 The Attorney General Has Discretion to Control Confidentiality in 
His Investigations 

As a threshold matter, the Martin Act affords the Attorney General, not the targets 

ofhis investigations, power to control his investigations. Numerous decisions, from the 

Court ofAppeals down, repeatedly affinn the breadth of the Martin Act's authority as a 

fundamental principle: "[s]ection 352 confers broad investigatory powers on the 

Attorney-General for the purpose of anticipating and preempting illegal activities" (First 

Energy Leasing Corp. v Attorney-General a/the State a/New York, 68 NY2d 59, 64 

11 First, notwithstanding Bank of America's references to "the courts of New York" on this point, none of 
the cases concerns a Martin Act investigation, or even New York law. Second, the only case involving 
administrative action concerns a federal agency with a completely different statutory regime explicitly 
mandating privacy (EEOC v Morgan Stanley & Co., 132 F Supp 2d 146 [SD NY 2000)). Third, the 
infonnation sought in most of the cases exceeds mere salary and compensation to encompass "personnel 
records," which have not been sought by the Attorney General. At least one of the cases cited actually 
permits production ofpersonnel records (see EEOC, 132 F Supp 2d at 160). 
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[1986]).12 More particularly, as one court stated, "it is quite clear that this court may not 

review the exercise ofdiscretion of the Attorney-General. If such power does not lie, 

neither has the court, nor any member of the public, the right to prescribe the 

method by which the Attorney-General may investigate or prosecute or choose 

between the remedies afforded" (People v Bunge Corp., 54 Misc 2d 325, 332 [Sup Ct 

1967] (emphasis added)). 

This broad power extends explicitly to the confidentiality ofMartin Act 

investigations, in the words of the statute itself and confirmed by the state's highest court. 

The Martin Act explicitly commits to the Attorney General's discretion the degree of 

confidentiality afforded to information obtained through investigations. Section 352(5) 

prohibits the Attorney General's staff or any witness examined in the course ofan 

investigation from disclosing any information obtained in the course of an investigation 

"except as directed by the Attorney General" (General Business Law § 352[5] 

(emphasis added)). This means that the Attorney General has complete discretion over 

confidentiality, as the Court of Appeals and other courts have confirmed: "[the Attorney 

General] may, in his discretion, keep hearings conducted pursuant to section 352 

confidential in order to avoid unwarranted market reaction if information concerning 

investigations into particular securities or dealers is publicly disseminated" (First Energy 

Leasing Corp., 68 NY2d at 64 (emphasis added)). As another court put it, "we derogate 

in no way from the undisputed right and power of the Attorney-General to hold as 

confidential evidence collected by him in a Martin Act investigation, if he so chooses" 

(Seligson v Fid. & Cas. Co. o/N.Y., 36 AD2d 919 [1st Dept 1971] (emphasis added); see 

also Sittniewski v Decker, 134 Misc 2d 177, 179 [Sup Ct 1986] ("the Attorney-General 

12 For further authority on this point see Section LA., herein. 
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had the discretion to disclose information he gathered in a Martin Act investigation.") 

(construing Seligson, 36 AD2d 919)). 

The courts recognize explicitly that this broad power over confidentiality extends 

to making investigations public. Specifically, the language in § 352(5) that prohibits 

persons from disclosing the name or information obtained from witnesses "is tantamount 

to authority in the Attorney-General to direct whether the inquiry in its entirety shall be 

secret or public" (In re Marcus, 139 Misc 675, 679-680 [Sup Ct 1931]). 

This overwhelming authority, originating in the words of the statute itself, ends 

the analysis. Bank ofAmerica has no say in what the Attorney General decides regarding 

confidentiality ofthe material it obtains pursuant to its investigations. 

2. The Bonus Payments Are Not a Trade Secret 

Even if Bank ofAmerica were permitted to decide issues ofconfidentiality­

which in this context it is emphatically not-it has advanced no basis for attaching 

confidentiality to the infonnation at issue. In the first place, there is simply no basis for 

claiming protection of infonnation relating to individual bonus recipients as a trade 

3secret. I 

In New York, the Court of Appeals has defined a trade secret to be "any fonnula, 

pattern, device or compilation ofinfonnation which is used in one's business," which 

gives "an opportunity to obtain an advantage over competitors who do not know or use 

it" (Ashland Mgmt. Inc. v Janien, 82 NY2d 395,407 [1993]).14 

13 In the second place, as demonstrated in Section II.A.4. above, Bank of America cannot enunciate a viable 
privacy right. 

14 Several factors considered when deciding a trade secret claim are: (1) how much the information is 
known outside of the business; (2) the extent to which "it is known by employees and others involved in 
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Most importantly, a trade secret must be an actual secret (id.) (the six factors 

"demonstrate a trade secret must first of all be secret"). Information that can be acquired 

"with no extraordinary effort from non-confidential sources ... is not entitled to trade 

secret protection" (Starlight Limousine Servo v Cucinella, 275 AD2d 704, 705 [2d Dept 

2000] (failure to force employees to "take any measures" to "guard the secrecy" of 

information results in no trade secret protection)). Any "voluntary disclosure" of 

purportedly confidential information evaporates any property right (Nat!. Starch Prods., 

Inc. v Polymer Indus., Inc., 273 AD 732, 735 [1st Dept 1948] Readily available 

information that may be obtained by consulting outside sources is not a trade secret 

(Williams Press, Inc. v Flavin, 44 AD2d 634, 637 [3d Dept 1974]). 

To be a trade secret, a substantial element of secrecy must exist, so that, except by 

the use of improper means, there would be difficulty in acquiring the information 

(Ferranti Elec., Inc. v Harwood, 43 Misc 2d 533, 539 [Sup Ct 1964]). 

Despite its protestations to the contrary, Bank ofAmerica has not demonstrated 

that it treated the information in a confidential manner. To the contrary, testimony taken 

to date in the Attorney General's investigation has shown just the opposite: that Bank of 

America and Merrill have not maintained secrecy on this subject. The following facts 

demonstrate this conclusively: 

•	 Bank of America could not point to a single enforceable policy that would give it the 
right to take adverse action against an employee for making a compensation 
disclosure (Id. at Ex. D at 137-38 and Ex. °at 66-67). 

•	 In testimony, both Bank ofAmerica's HR executives as well as Merrill's former 
CEO, John Thain, stated under oath that they were not aware of any past or present 

[the] business"; (3) the measures taken to guard the secrecy of the information; (4) the value of the 
information to both the business and its competitors; (5) the amount of effort or money expended in 
developing the information; and (6) the ease or difficulty that information could be properly acquired or 
duplicated by others (id.). 
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Bank of America or Merrill employee ever being disciplined for revealing 
information related to the employee's compensation (Id. at Ex. N at 217 and Ex. 0 at 
69-70). 

•	 Neither Ken Lewis, Bank of America's CEO, nor John Thain, Merrill's former CEO, 
despite their combined seventy years of experience, could point to a single written 
policy or instance where compensation was required to remain confidential (Id. at Ex. 
D at 137-38 and Ex. N at 216). 

•	 Mr. Lewis testified that he had never instructed anyone to keep their compensation 
confidential (!d. at Ex. D at 138). 

•	 Bank of America's Human Resources Executive could not cite a single instance 
where an employee faced adverse consequences for disclosing his or her 
compensation (Id. at Ex. 0 at 69-70). 

•	 Bank of America does not require its employees to sign a confidentiality order 
relating to the disclosure of compensation (Id. at Ex. D at 138 and Ex. 0 at 69). 

•	 Bank of America obtains the detailed bonus information of its competitors' 
employees (Id. at Ex. Hat 139-40 and Ex. 0 at 26-27, 29-30). 

•	 Bank of America employees may - and do - share their compensation with 
competitors when seeking new employment, as prospective employers will expect 
such disclosure in order to best detennine what to offer the prospective employee in 
compensation (Id. at Ex. °at 69). 

•	 When asked ifhe had an understanding ofwhether Merrill's employees routinely 
disclosed compensation infonnation during the recruitment process, John Thain 
answered, "Yes" (Id. at Ex. N at 216). 

•	 Mr. Thain testified that he would obtain current compensation infonnation regarding 
prospective hires that were brought to his attention, in order to better negotiate their 
compensation, should a hiring decision be made (!d. at Ex. N at 202, 249, 250-51). 

•	 In testimony, Bank ofAmerica's Human Resources Executive described that Bank of 
America does not have a policy prohibiting asking a departing employee what he or 
she has been offered by another finn (Mahon Aff. at Ex. Oat 87-88). 

Tellingly, Bank of America - through a senior Human Resources executive ­

admits that it is changing its compensation structure going forward (Id. at Ex. H at 164­

65). By doing so it necessarily concedes that revealing Merill's 2008 compensation will 

not reveal Bank of America's view going forward. 
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In light of these facts Bank of America cannot plausibly claim that it has taken 

steps to keep compensation infonnation secret. IS A quick review of the Ashland factors 

used to detennine the existence of a trade secret demonstrates the absurdity of Bank of 

America's position: (1) the infonnation is widely known by third parties; (2) it is widely 

known by employees and others within Bank of America; (3) the alleged "secrecy" of 

this infonnation is belied by the fact that it is not protected by Bank of America's policies 

or practices; (4) while the infonnation is of some obvious relevance in personnel 

decision-making, Bank ofAmerica has nonetheless failed to establish that the 

infonnation is of any great value to itself or competitors; (5) there is no showing that the 

compensation infonnation requires a great deal of effort or financial resources to be 

"develop[ed]"; 16 and (6) compensation infonnation flows freely from employee to 

employer, employer to third parties, and third parties to employers; it is "duplicate[d]" 

regularly, as needed, in hiring situations. 17 

15 We note that Bank of America fails to offer any New York authority for its trade secret position. Dibble 
v Penn State Geisinger Clinic Inc., 806 A2d 866 [2002], a Pennsylvania decision cited by Bank of 
America, is inapplicable here because the information at issue there was vastly different from that at issue 
here. In contrast to the simple bonus numbers and names in this case, the Dibble information also included 
"formulas and compilations of data and information" (id.). Most importantly, in rmding that confidentiality 
attached, the Dibble court relied heavily on the fact that the HMO "has clearly taken numerous measures to 
safeguard the information and has closely held the information to itself' (Id. at 872). That fact is absent 
here. Moreover, Dibble was a private litigation-not an Attorney General investigation (with the attendant 
statutory regime present in this case and described herein). Finally, in contrast to the ongoing investigation 
here, in Dibble the litigation had ended, and the HMO was seeking confidentiality for material obtained in 
Dibble that the plaintiffs' lawyers were seeking to use in litigation against the HMO on behalf ofother 
parties (Id. at 868-869). 

16 Unlike the formula for Coca-Cola, which is a well-guarded trade secret, and for good reason - the 
development of this formula is tantamount to the product itself, which is enjoyed the world over­
compensation information is not so much "developed" as it is determined, for the purpose of rewarding and 
retaining employees. Compensation data - unlike actual trade secrets - is not of any intrinsic value: it is 
not information that can be used to create or promote productivity; rather, it is merely a guidepost: a marker 
that might be a reflection ofan employee's productivity or value but no more. 

17 Ashland, 82 NY2d at 407. These facts are in direct contrast to the situation in Dibble, where the 
documents concerned were labeled confidential (Dibble, 806 A2d at 871). 
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Because the Attorney General has discretion over matters of confidentiality and 

the information is relevant and non-confidential, Bank of America's motion should be 

denied. 

CONCLUSION 

WHEREFORE, the Attorney General respectfully requests that the Court issue an 

order denying Bank of America's Motion and Petition, together with costs and such other 

relief as the Court deems proper. 
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